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('cf) Gr)av 4Rt f2rial 03.05.2024Date of Issue
Arising out of Order-In-Original No. 50/DC/D/VM/22-23 dated 19.1.2023

(s) passed by The Assistant Commissioner, CGST, Division-III, Ahmedabad
North

Ji en ci cbaf cITT~ ~ 4cTT / Mahendra Prajapati
('i:f) Name and Address of the 156, Radhe Upvan Society Sanand Road, Sanand

Appellant Ahmedabad-382110

#Rl& fa zrsf-st?gr a sriar sra mar? it az srer ah uR zrnftfafaaat =gr
rf@antRtart srzrar grlewr sraar7gr# «mar?&, slatfh star afa gtrar ?ht

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) arr sgraa gear f@fr, 1994 Rt arr raa fl aarg ·gal aapt atRt
3T-arrrrr qv@# eh siafa g+terr aaa srft fa, saRT, fer iar,af,
tft ifs, sfarl +a, ir tf, & f@«Rt: 110001 #t #tst a1gr:­

._*__. ("©") mra eharz fftg r7er Raffa a l=ITTf "CR" "lff lffi1 ~ fcl f.hi fa3qi greenmgr "CR"

grad gt=aRazmt# it srmah argftugrfa4ffaa ?
1

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(91) "llRr Rt zgf amasalt $_1Flcfil:Z ffl "ff f#ft rust 4rr #lat ? "4T fctmr
ssrt g? nsr if l=ITTl"-?1-~~ lfrf if, "4T fctmr nos(tt r swrjar? az f4Rt arr
nff osrtrgt Rt 4far atug&@tl,tee

-{;;.,_,~,,··' 'c,,<?-_.. In case of any loss of goods where the loss occur in transit from a factory to a
< %2({ g ~ '3' house or to another factory or from one warehouse to another during the course

± j ocessig of the goods in a warehouse or in storage whether in a factory or in aif O ~
'1> "'0 "·"•-"'-...house.o



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('ef) sifa 3area fturea geea ?marf rztefzm fr{ st@ arkstz
err qift gal Fci cfi ~. afC!t;r %" w-u "tfTfu- cJl" rnq qr qr i ea a@ft ( 2) 1993
rnT 109 rr fr4a fsu WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a{i sqlaa green (rfta) mra7, 2001 hfr 9 %° 3RflRf ftjf.-lfcfz~~~-8 it err
mwrr it, hjfaa s?gr h 4fa am?r faf2a cftrf +lm a sf7azqi-?gr vi sfl sn?gr Rt ?tat
mwrr # arr Ufa zaa ft star a7Rel sh rzr atar < mr gr gf iafa rnT 35-~ it
faff fr a@arr% rah arrt-6 tatRR fa ft@tft arfgqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

·· accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f-cfcl>Jtrt ~%°mq>JtQl'ffi11r"{cpl-J"~maj-~mcpl={"WctTffl200/-i:fm:r~#
srgsit sgt ianan v4 are trrr gta 1000/- R7fl{{rat ftsrt

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

m+iT tea, htr 3g1arr caqi aar#ff +nrzrf@lawrhftst:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4trsgrara sf@fr, 1944 cffy rnT 35-~/35-~ %° 3Rflfu:­
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-

(2) Jaffa qRa aarg gar h sarar #t sfl, ztrm it fur gr«er, Rt
gr< rem vi tar# sf)ta +nrznf@rawr (fez) Rt ufm 2flr fifer, rarat 2a 1aT,

zrt +rat, srraT,far1, Iz7<1al-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where_ the b~nc~ of an~~~ public sector bank of the
place where the bench of the Tbunal 1s situated?a"•"i,
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'II

(3) R srrr a&r sr?ii mr rar@tr t: clT~~ sitagr a fuRlr qr 4ratsrft
cW t far star are sr as hgt? g m fcli mm tJtj- ffl t aa a fu zrferfa rfflr
arrant(@2rawr #t unaftr ah€tr rat#r ua s@4arfr sar ?

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rllIrr g[em srf@fr 1970 rnr +itf@ea t sgqft -1 a siafa fuiRa fr gar s
ra4a qrester zrnR@fa f6far 7f@lastares r@haRt vaRaus6.50 hr rll Ill I~ ll
geaRease«stghr arfgg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) zsl iif@a+ii Rt Rias aaar f.'lwr 2R sft en staff fan star2z Rt oo
gen,hr sqra rearghara; sf@Rt +nrnrf@aw (arffafe) ft, 1982 it ffga?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir ates, ht sgra greet vi lats sf +arr1f@rw (fez) @k 4Ra sf#Rtmt
i a{nit (Demand) u is (Penalty) cfiT 10%f warmar 1farf a zti, sf@rmar gfwt
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

=tr sqr gra citaa a# siafa, gif gtr#&rRti (Duty Demanded)I

(1) m (Section) llD t~f.:tcifftauro;
(2) far+aaazhfez ft (fgrr;
(3) @zhenitafr 6 hag«eraf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service. Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal{en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rgr ufazfnf@awr hqr szi green srar geesr aus fa ct 1Ra W clT "+l"PT ~~
~~ 10% 'TTTfR'«3ITT:~~~ ftjct1Ra ~GGf~t 10% 'TTTfR1«#~~~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.NO. GAPPL/COM/STP/650/2024-Appeal ,

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mahendra Prajapati, 156, Radhe Upvan Society,

Sanand Road, Sanand,Ahmedabad-382110 (hereinafter referred to as "the appellant")

against Order-in-Original No. 50/DC/D/VM/22-23 dated 19.01.2023 (hereinafter referred

to as "the impugned order") passed by the Assistant Commissioner, Central GST, Division -

III, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AWDPP0707A and engaged in providing taxable services without taking service tax

registration. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2016-17, it was noticed that the appellant has shown income in their ITR as

"Gross value of Service provided" filed for the F.Y. 2016-17, but neither they paid service

tax on the same nor filed any return. Details of the same are as under:

F.Y. Gross value of Service provided shown in Service tax not/

ITR Short paid

2016-17 13,46,358/- 2,01,954/­

The appellant were called upon to submit copies of required documents for

assessment for the said period and clarify the issue. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

III/SCN/AC/Mahendra B Prajapati/156/21-22 dated 20.10.2021, demanding service tax

Rs. 2,01,954/- under proviso to Section 73 of the Finance Act, 1994. The SCN also

proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition

of penalties under Section 70, Section 77 and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authority wherein the demand of total Service Tax amounting to Rs.

2,01,954/-was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY

2015-16. Further (i) Penalty of Rs. 2,01,954/- was imposed on the appellant under

Section 78 of the Finance Act, 1994 ; (ii) Pe /- was imposed on the

s



appellant under Section 77(1) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant stated that due to change in address, they have not received any

SCN and personal hearing letter as all were issued to the old address. For the

same reason they couldn't file their case/submission. They were informed by call

on dated 16.06.2023 regarding the impugned OIO. The SCN is issued only on the

basis of presumptions. The appellant stated that they were not heard in person

and the adjudicating authority decided the matter which is against the principle

of natural justice.
e They stated that they have nothing suppressed from the department and the.

extended period can't be invoked in their case. They requested to set aside the

impugned OIO and allow their appeal.

4. Personal hearing in the case was fixed on dated 15.04.2024. Shri Sachin Dharwal,

C.A. appeared for personal hearing on behalf of the appellant. He stated that due to change in

address, the client didn't received SCN and PH letters and simply received call from the

department to come and collect OIO. They couldn't present their case before adjudicating

authority as the order was passed ex parte. Hence he requested to remand the matter.

5. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against the appellant along

with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.

6. Now, as the submission is filed before me. From the submission it is seen that

due to change in address, the appellant didn't receive any correspondence from the

department and couldn't present his case before the adjudicating authority. 'Even they

were not heard in person. Therefore, it will be fit to remand the matter back to the

adjudicating authority to decide it a-fresh considering all the facts along with the



F.No. GAPPL/COM/STP/650/2024-Appeal

direction to the appellant to submit all relevant documents before the adjudicating

authority.

li

7. In view of the above, I set aside the impugned order and allow the appeal by way

of remand.

8. ftaaf arr af#nsf c!1T f.-1 qzrt 3qt=aa0a fa smar?]
The appeal filed by the appellant stands disposed of in above terms.
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Attested

±a
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
M/s. Mahendra Prajapati,
156, Radhe Upvan Society,
Sanand Road, Sanand,
Ahmedabad-382110

The Assistant Commissioner,
CGST, Division-III,
Ahmedabad North

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) · The Assistant Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
~Guard File
6) PA file
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